April 7, 2020
Via Electronic Portal
Chief Counsel’s Office
Attention: Comment Processing
Office of the Comptroller of the Currency
400 7th Street, SW, Suite 3E-218
Washington, DC 20219
Robert E. Feldman
Executive Secretary
Attention: Comments
Federal Deposit Insurance Corporation
550 17th Street NW
Washington, DC 20429
Re: Community Reinvestment Act Regulations (Docket ID OCC-2018-0008; RIN 1557AE34; RIN 3064-AF22)
Ladies and Gentlemen:
The Affordable Housing Investor’s Council (“AHIC”) welcomes the opportunity to comment on
the proposal by the Office of the Comptroller of the Currency and the Federal Deposit
Insurance Corporation to revise the agencies’ Community Reinvestment Act (“CRA”)
regulations.
AHIC is a non-profit organization that seeks to strengthen the low income housing tax credit
(the “housing credit”) as an efficient and effective tool for the development of affordable
housing in the United States. Our membership is comprised of 60 corporations, primarily
financial institutions, which invest in rental properties that qualify for these housing credits
under section 42 of the Internal Revenue Code of 1986. Our members represent 80% of the
current market and have invested more than $100 billion in this unique public/private
partnership. AHIC furthers our mission by developing best practices in the underwriting and
asset management of housing credit investments.
AHIC’s members share your goals to increase the consistency, transparency, and timeliness of
the administration of the CRA and appreciate your outreach to the banking and advocacy
communities to collaboratively craft solutions to mutually recognized problems. However, we
are concerned that the proposed regulations would unintentionally have a negative impact on
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the creation of new housing for the low income families, veterans, seniors, special needs and
formerly homeless individuals who desperately need safe and affordable places to live.
CRA and The Housing Credit
One of the motivating factors in the creation of the CRA was the impact that redlining had on
diminishing the availability of decent, affordable housing in the affected communities. In
establishing the housing credit, which was born of a bipartisan law signed by President Reagan
in 1986, Congress further recognized that, when properly incented to compete in furtherance
of the goal of efficiently providing for the development and operation of affordable housing,
the private sector is ideally suited to provide the necessary capital and discipline to address the
challenges of housing production at scale.
The housing credit is now the main tool for creating and preserving affordable rental housing.
It has efficiently financed more than three million homes for seven million households,
serving veterans, seniors, working families – from teachers and nurses to administrative
employees and social workers – and people with special needs.
The housing credit is also currently the key vehicle for financial institutions seeking to meet
their obligations to invest in neighborhoods under CRA: currently 75-80% of the private
capital flowing to the housing credit comes from CRA-motivated financial institutions.
Despite the successes under the program, from Alabama to Wyoming, from our largest cities to
our smallest rural towns, there is a growing affordable housing crisis in the United States. In its
2019 The State of the Nation’s Housing Report, the Joint Center for Housing Studies at Harvard
University notes that while the economy is on ”sound footing” and household incomes are
increasing:
•
•
•
•
•

•

The creation of new housing has not rebounded from the recession
The housing that is being built is concentrated at the higher end of the market
Rents increased at twice the rate of inflation in 2019
There has been a substantial drop in the supply of low-cost apartments, with the
number of units renting for under $800 plummeting by 4 million between 2011-2017
Nearly 50 percent of renter households remain cost burdened; 18.2 million severely
burdened households in the U.S. paid more than 50% of their income for housing in
2017, struggling to cover their rent and necessities such as food, medical care, and
transportation and
The homeless population is on the increase, rising 80% in Washington state, 100% in
Colorado, and 50% in Oregon, for example, between 2014-2018.

According to the National Low Income Housing Coalition, the U.S. has a shortage of seven
million rental homes affordable and available to extremely low-income renters. The housing
credit is virtually the only resource driving the production of new, non-market rate
apartments around the country.
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We are concerned that some of the proposed changes to the CRA would result in disruptions to
the housing credit market, diminishing the resources flowing to the program and shrinking the
number of new homes it creates.
Impact of the Proposed Regulations on Affordable Housing
AHIC is concerned that about the following.
I.

The proposed community development evaluation methodology could have a
negative impact on the financing of new affordable housing by financial institutions.

II.

The new deposit-based assessment areas would not improve the flow of resources to
underserved localities.

III.

Further clarification is needed regarding the treatment of performance context in the
new regulations.

•

I. Evaluation Measure

The potential impact of the proposed 2% community development test on affordable housing
finance raises several alarms.
o The current system of multiple tests, which includes goals in investments, is collapsed.
Housing credit investments are unique among CRA-eligible activities, due to their
complexity and duration as an investment vehicle. Furthermore, under Basel III capital
requirements, a bank’s investments in housing credits are assigned a risk weight of
100% that does not diminish over time, as is the case with loans. Because of this, we
have encouraged all regulators to retain a separate investment test: without the
motivation of an investment test, regulated institutions could find other CRA-eligible
activities that are of shorter duration and/or simpler to execute than housing credit
investments more attractive and shift their resources. This is greatly compounded by
the following concern.
o Qualifying activities in the 2% community development metric would be expanded to
include a vast new array of activities already undertaken by banks, with the potential
for crowding out affordable housing activities. These new options range from
infrastructure such as roads and transit and water systems to facilities including schools
and hospitals to all activities in Opportunity Zones. While clearly intended as a
mitigant to this concern, the multiplier of two for qualifying activities to community
development financial institutions and other community development investments and
affordable-housing loans may (1) fail to provide sufficient incentive to pursue them in
light of banks’ existing business in these new activities and (2), when compounded by
the following concern, have the unintended consequence of weakening the market for
banks to finance affordable housing activities. This broadening of allowable activities in
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an “umbrella” community development test threatens one of the key pillars of CRA and
the historic underpinnings of the act – to provide rental housing opportunities to low
and moderate income people.
o The evaluation methodology would calculate the ratios solely using balance sheet
data; it does not factor in originations/commitments. Banks make commitments to
invest in and lend to affordable housing developments in advance, and the payments
flow over several years. A balance sheet metric fails to capture the substantial costs,
risks, and expertise associated with originations and the mismatch between when
commitments are booked and funds released. In addition, because housing credit
investments remain on the balance sheet for such an extended period of time, and
under the proposal would receive a double weight, demand may be significantly
suppressed.
Because of these concerns, AHIC recommends that if there is no longer to be an investment
test, that the regulators institute a metric that captures affordable housing activities
separately from other eligible activities at the bank level and recognizes originations/
commitments in addition to balance sheet positions.
The appropriate thresholds for this affordable housing metric, as well as for the Outstanding,
Satisfactory, and Needs to Improve ratings and the Community Development set aside, should
be established based on data for current activity gathered and provided by banks in a process
that engages all stakeholders.
•

II. Assessment Areas

As is widely noted in the literature about the housing credit market and CRA, the current
system has resulted in areas colloquially known as “CRA hot spots” where there is fierce CRAmotivated competition for housing credit investments. Delaware, Salt Lake City, and the largest
east and west coast cities are among the hot spots. Rural communities, smaller Midwestern
markets, and Native lands have been sardonically denominated “CRA not” locales.
In our November 2018 comments to the Office of the Comptroller of the Currency regarding
Docket ID OCC-2018-0008, AHIC encouraged the regulators to provide banks with more
flexibility to pursue housing credit opportunities outside of their assessment areas to improve
the flow of capital to less populous and wealthy communities. We are pleased that this
proposal allows institutions to receive credit for activities across the country at the bank level,
once the CRA needs of their communities are met.
However, as proposed, the new “deposit-based” assessment areas could lead to further
concentration of resources instead of encouraging investment in underserved geographies
such as Puerto Rico, rural communities, and Native lands. AHIC has heard from our members
and other banks that their new deposit-based assessment areas would overwhelmingly be
based in cities such as New York City, Los Angeles, San Francisco, and other major markets.
Deposit-based assessment areas do not advance the fundamental mission of CRA to encourage
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the flow of community development capital to communities most in need; instead, they
reinforce a system that privileges major population centers with concentrations of wealth.
Rather, AHIC supports allowing all banks to pursue CRA opportunities at the state level,
including for branch-based deposit areas, once the CRA needs of the community at the
assessment area level are met.
•

III. Additional Clarification: Performance Context

The current regulatory regime includes a requirement that examiners consider “performance
context” when determining whether a loan or investment qualifies, including whether it is
innovative or complex and responsive to the needs of the communities. The proposed
regulations continue to reference performance context and state that a form will be developed
for banks to submit to capture their performance context.
We recommend that the OCC and FDIC provide further guidance with respect to how the
performance context review would be undertaken. “Safe harbor” products - including the
housing credit - through which banks could automatically be considered “responsive” under
the performance context review, should be identified.
Thank you again for the opportunity to provide feedback to the proposed regulations. If you
have any questions, please contact the undersigned by phone at 347.392.9983 or by email at
jhertzog@ahic.org.
Respectfully submitted,
Julie Hertzog
Executive Director
Affordable Housing Investors Council

